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NUCLEAR ENERGY INSTITUTE

Richard J. Myers
SENICR DIRECTOR, BUSINESS
E ENVINICNMONTAL POLICY

August 18, 2004

Chief, Rules and Directives Branch
Mail Stop TG-DE9

Nuclear Regulatory Commission
Washington, D.C. 20555-0001

Re: Comments on NUREG-1577, Rev. 1, Draft Supplement to Standard Review
Plun Decommissivning Funding Insurunce fur Power Reactors

69 Fed. Reg. 43,278 (July 19. 2004)

Dear Sir:

The Nuclear Energy Institute ("NEI"), on behalf of the nuclear industry,? is pleased
to comment on the draft Supplement to Standard Review Plan ("SRP”) on
Decommissioning Funding Insurance for Power Reactors (69 Fed. Reg. 48,278 (July
19, 2004)).-

NEI supports the NRC's development of this guidance for the use of insurance as a
mnechanism for providing reasonable assurance that decommissioning funds will be
available when required. Insurance is & method of decommissioning funding
pernitted by the NRC regulations, but has not yet been developed as a product
offered by any insurers (except for coverage involving an accident). The SRP will
help prospective insurers understand NRC’s requirements and provide this
covarage In addition, the varinus methads of decommissioning funding allowed by
the NRC rules are intended to provide flexibility to licensees on how they provide
financial assurance, and facilitating the developuest of viable decommissioning
insurance policies will promote that important goal. Finally, the existence of viable
decommissioning insurance may be very important to the next generation of
nuclear plants, likely to be developed by merchant generators. For all thasa
reasons, NEI strongly encourages the NRC to issue the guidance.

NEI dées have & number of concerns about the draft Supplement to the Standard

Review Plan, however. These are discussed in detail in the Enclosure to this Jetter.

/
/

!

".-'NEI is the organization responsible for establithing wnificd nuclear industry polisy on matters affccting the
rnclear energy incusiey, NEI's members include 211 utilitics Jicensed 10 operats corurcreial nuelear powes plants in
the United States, nuslear plant designers, major architest/engineering firms, fuel fabrication facilities, nuclear
raatzrials licensees, nuclear insurers, and other organizations apd {ndividucla in the nuclear ensrgy inductry.
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Comments on NUREG-1677, Rev. 1, Draft Supplement to Standard Review Plan
Decommissioning Funding Insurance for PowerReactors

August 18, 2004

Pape 2

NEI strongly urges the NRC to amend the draft Supplement to address these
concerns before issuing it in final form.

NEI is aware of two proposals for decommissioning insurance that have been
submitted to the NRC. The NRC should endeavor to make the draft SRP as
consistent with those proposals as the NRC's regulatory objectives allow, because
the two pending proposals represent products that have been structured with
conniderablo cffort to balance NRC, tax, insurance and commercial needs. For
example, under the Internal Revenue Service's regulations, an insurer must
demonstrate that its coverage involves a sufficient transfer of risk in order to be
allowed to cstablish loss reserves offsetting the income that would otherwise be
taxable when premiums are received. Thus, a product that proposes simply to
returm invested prewivms und ew.u.mgb (o v insured Heenser at (he Lwe of
decommissioning would not qualify as insurance. An insurer must also structure
its coverage and reserves to meet the requuements of the insurance commissioner
for the state in which it is licensed. At the same time, an insurer must establish
customary and reasonable commercial terms to protect its business interests,
including reasonable exclusions and claims management provisions. NEI urges the
NRC to recognize that a viable decommissioning insurance product can only be
offered if all of these needs are balanced. .

More detailed comments are provided in the enclosure to this letter. These
comments have been developed in consultation with the sponsors of both
decommissioning insurance proposals pending before the NRC. These comments
therefore seek to balance the NRC’s regulatory objectives with other applicable
legal requirements and swith commercial needs. If you have any questions on these
comments, please contact me at (202) 739-8021.

Once again, we appreciate the epporfunity to provide these comments and urge the

Commission to adopt criteria that will allow insurance to become a viable
decornnissivoiog funding mechanismn in the United States,

Sincerely,
Z/W e

Richard Myers <

Enclosurs
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Enclosure

NEI Commentc Qn Draft Sumglemnm: to Standard.Review Plan
ing Fu ) or Powe rs (69 Fed 43.978)

The comments below relate W the uweeplunce crileriy in section 1T of the deadl
Standard Review Plan (“SRP”) and are presented in the order raised by the SRP.
The numbers and headings below correspond to those used in the SRP.

II.  Acceptance Critenia

The draft SRP states that the name of the policy is much less important than “the
certainty of availability of funds,” It would be morz appropriate to refer to the
“degroc of certainty” or “reasonable assurance” of the availability of the funds, to
evoid any unreasonable suggestion that absolute certainty is required. Absolute
certainty cannot be provided for any product qualifying as true insurance and, .
fact, is not provided by any other decommissioning funding mechanism. NRC rules
themselves require “reasonable assurance that funds will be available for the
decommissioning process.” 10 C.I.I. § 50.75(g).

1. Amount of Caverage As Related to 10 CFR 50.75(b) (1)

The SRP should recognize and indicate explisitly the acceptability to NRC of
insurance offered In combination with other decommissioning funding methods, A
combination of funding methods is permissible under the existing NRC regulations.
See 10 C.F.R. § 50.7 5(e)(1)(1v) The draft SRP, for example, calls for the pohcy
covdrage to provide an amount of coverage not loss than the table of minimum
amounts in 10 C.E.R. § 60.76()(1). 69 Fed. Reg. at 43,278. Clearly, a combination
of methods can be used to meet NRC's miumumum funding assurance requirements,
such as the combination of insurance coupled with the prepayment method, e.g.,
funds accumulated in the nuclear decommissioning trust funds (NDTs) as proposed
by Nuclsar Electric Insurance Ltd. (NEIL). Insurance could also be used in
combination with the external sinking fund method accumulating additional funds
over time (for licensees that qualify to use this method) or along with a parent
company guarantea ta make up any shartfall in the insurance. When a combination
of methods is used, it is the total assurance provided by the combination of methods
thut must satisfy NRC's minimum funding assurance requirements und uot the
insurance (or any other single method) in isolation.

The SRP should also recognize that a liconsee’s decommissioning funding obligation
could be based on & site-specific decommissioning cost estimate that is less than the
minimum formula amount, if the NRC has approved that lower funding level either
through an exemption or, if at the end of the plant life, through acceptance of a site-
specific cost estimate in a Post-Shutdown Decommissioning Activities Report
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' (PSDAR), Liconse Termination Plan (LTP), or Decommissioning Plan (D). The
SRP should recognize these possibilities.

!/ The statement in the draft SRP that “[t]he insurance policy should guarantee the
total amount of currently estimated decommissioning costs” (63 Fed. Reg. at 43,278-

79) should recognize that & combinulivn uf methods muy be used. Moreover, Lhis
statement goes beyond the NRC regulations, which require only that the funding
assurance exceed the formula amounts. While a proposed policy may choose to
provide coverage (either alone or in combination with another mothod) excesding a
current, site-specific estimate, the NRC should recognize that such coverage is not
required by the NRC’s rules, In addition, the word “guarantee”™ should be avoided,
because it suggests an absolute level of assurance that is inconsistent with the
concept of insurance. Providing “reasonable assurance” of a level of funding is the
appropriate standard.

The draft SRY states that the “amount of coverage shonld be a specific dollar
number and not be a schedule or formula contingent on projected earnings under
the policy.” Id. at 48,278. This sentencs should state that "the minimum amount of
coverage should be a gpecific dollar amount.” There could be situations where a
policy a certain amount meeting NRC requirements, but offers additional coverage
in certain circumstances. For example, NEIL's proposed policy increases the policy
limit. if & covered unit renews its operating license and operates beyond the atginal
license expiration date. Alternatively, a policy may provide for reductions in the
policy limits under certain circumstances pursuant to a pre-determined
methodology. Aslong as the base coverage or minimum amount of coverage (and
any other funding mechanisms provided by the licensee) meet the NRC minimum
requiremonts, the NRC should not impose any constraints on provisione that allow
increases in coverage.

The draft SRP states that if a policy covers both NRC and non-NRC costs {e.g.. site
restoration costs and spent fuel management costs), they should be separately
identified. 69 Fed. Reg. at 48,279, This proposed position is problematic for a
number of reasons. First, croating sub-limits for separate categories of costs wounld
adversely affect risk transfer allocations required o demonstrate that the coverage
constifutes insuranca far tax purpnses. Sarand, praviding separate limits would be
administratively burdensome and disadvantagaous. Because site-specific
decommissioning cost estimates are not exact, establishing sub-limits based on
estimates for cach of these categories of costs may prevent an insured licensee from
obtaining the maximum value of the insurance if the actual cost allocation later
differs from allocations predicted in the prior estimates. For example, for 2 policy
that otherwise had an overall limit of 100, the creation of sub-limits might result in
80 for NRC costs and 20 for non-NRC costs. If actual costs were 85 and 10, the
creation of sub-limits would result in insurance coverage of just 90 and a shortfell of
6, whereas without sub-limits the insurance would pay all 95 in costs.
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In addition, licensees would be xequired to implement a system of classifving and
allocating costs, which would increase the administrative expense. Such accounting
15 not required for the licensees currently using trusts to pay for ongoing
decommissioning, so0 it is unclear why such limitations should be imposed if
decommissioning is paid through insurunee. Further, estublishing a separate
coverage for non-radiological decommissioning costs (site restoration costs) is
unnecessary. These costs are relatively small compared to the radiological
dacomwissioning costs. With the exception of costs to conduct initial
non-radiological site surveys or other site characterization, such costs are generally
incurred after completion of radiological decommissioning (i.e., buildings are
decontaminated to NRC release limits before they are demolished, and grading and
re-vegetation of the site occurs after structures are demolished).

As an alternative to creating sub-limits, NRC could require simply that insurance
provide & priority for NRU's basic radiological costs es defined 1 10 C.F.R. § 60.75.
For example, a policy should be acceptable if it provides that these NRC costs have
priority and that payment of claims for other costs would only be made if such
categories of costs are specified in a2 PSDAR, LTI, DP or other similar submittal
that has been subject to NRC review.

The draft SRP states that the amount of coverage should ha eapahle of baing
adjusted. Id. While a licensee is responsible for periodically adjusting its funding
gssurance to maintain compliance with NRC rzquirements, the need for the licenses
to adjust its level of funding assurance when necessary should not be translated
into a requirement for an automatic adjustment to the insurance policy limit. For
exsmple, in the cace of NEIL's propoced insurance, compliance with NRC’s funding
requirements would be provided by the combination of insurance and the gqualified
trust funds, and any periodic adjustment to meet NRC requirements after purchase
of the insurance would be accomplished by the licensee by additional contributions
to the trust funds (or by any other method permitted by NRC's regulations). Even
where insurance is offered as the sole funding mechanism, any necessary
adjustment could be provided by the licensee by purchasing additional insurance,
rather than by some automatic increase by the insurer in the policy limit. -
Mareavar, automatin adjustment, af the policy limits would likely present tax
problems For example, an automatic escalation of the policy limit based on the
eu.rm.ngs vn Lhe invested premwms likely would uol provide sufficient risk transfer
ibr the coverage to qualify as insurance for tax purposes.

The draft SRP states that deductibles may be called a retention, a salf-insured
tetention, self insurance, "or other euphemism,” 69 Fed. Reg. at 43,279.
/Euphemism means the substitution of an inoffensive term for one thut is cunsidered
¢ explicitly offensive. Since there is nothing offensive or wrong about deductibles,
this choice of words is inappropriate.

U
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3. Scope of Coveraee

o The draft SRP states that the NRC shauld “[v]arify the seope of coverage, which

: should be for NRC (§ 50.2) defined decommissioning costs.” 69 Fed. Reg. at 43,279.
The draft SRP should call for verification that (e scupe of coverage “includes” NRC
defined decommissioning costs, but should not preclude coverage for additional costs
incurred after a plant permanently ceases operation.

With respect to the scope of coverage, the draft SRP calls for review of any policy
limit that defines covered decommissioning costs only as those incurred by reason of
work performed because “such a limit is inconsistent with the payment of funds into
the standby trust prior to decommissioning costs being incurred.” Id. This

guidance io fundamontelly inconsistent with the concept that insurance is an
indemnity to pay for losses that have been incurred. Moreover, this could present &
significant impediment to obtaining state insurance commissioner approval or the
necessary determination from the IRS that arrangements constitute insurance for
tax purposes.

The guidance appears to contemplate that the insurance policy would pay a fixed
amount into a standby trust upon commencement of decommissioning. Such a fixed
payvment obligation would likely not result in a sufficient risk transfer to gualify the
product as insurance for tax purposes.! Moreover, it is commercially unreasonable
to expect any insurer to pay claims without regard to whether the costs have been
incurred and are covered by the Policy. Consequently, in order to make insurance
the viable method intended by NRC's regulations, the SRP must recognize and
allow & claims payment procoes whore an incurer promptly reimburses the liconses
for insured costs actually incurred and as they are incurred.

Consistent with the proposed Acceptance Criterion 21, NRC's guidance shonld focus
on the need to agsure that the mechanisms in place for payment of claims will
provide sufficient and timely payments to the trust (or dirvectly to vendors as
directed by the Trustee) so that bills are paid in a timely manner when they become
due. Modern technology such as email communications, electronic signatures, and
electronic transfers of funds, make it relatively easy to arrenge for the
instantaneous, timely remittance of funds. Notably, an insurer will have every
incenlive Lo assure that vendors' bills are paid on a Limely basiy, because failure to
do &0 will increase vendors’ charges and therefore the cost of decommissioning, all to
the disadvantage of the insurer.

" Also with respect to the soopé of coverage, the draft SRP states that legal fees
related to decommissioning must be covered by decommissioning insurance if

! The transfer of investment risk is not sufficient to qualify the product as insurance.
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incurred. Thia guidance is too broad and does not appear to be necessary to meet
the NRC's regulations and objectives. For example, having the insurance pay for
the legal fees associated with commercial litigation between the licensee and a
decommissioning contractor may not serve to complete actual radiological
decommissioning work, but rather may only reduce the funds available to perform
actual work. Depending upon the circumslauvey, iusuring legal fees coudd foster
protracted litigation and could subject an insurer to a significant liability that
cannot be priced when the policy is issued. Thus, mandating that insurance pay
legal fees would be counter-productive, because it could mzke fower insurance
proceeds available for decommissioning, rather than more. In contrast, the inswrer
will be economically motivated to reduce the overall cost of decommissioning, and
therefore, the insurer is in the best position {o oversee the judgment as to whether
investing funds in litigation with vendors is likely to reap sufficient returns to
outweigh the costs. An accoptable policy should therefore provide that the insurer
meay authorize legal expenses for vendor litigation, but such expenses are not
recoverable under the policy unless they are pre-approved by the mnsurer.

Licensees may recognize that certain legal costs associated with the administration
of trust funds, the payment of claims, and obtaining required regulatory approvals
(e.g., the costs of participating in an NRC adjudicatory. hearing on approval of the
LTP) are part of the decommissioning process. These types of costs may be included
in an insured’s site-specific cost estimates, and therefore, thesa eosts conld ha -
within the scope of the insurance coverage, if they are identified and capable of
being estimated as part of the underwriting process. At & minimum, the SRP
should distinguish between legal fees associated with commercial litigation or tort
claims and legal fees incurred. to obtain NRC approvals of a license termination
plan.

4. Issuer Qualifications

The draft SRP states that special terms and conditions are appropriate for insurers
domiciled outside of the U.8. It is unclear whether “domicile” refers to where the
insurer is mcorporated or where it is licensed and has its pnnmpal place of
business. If the insurer is licensed and has its principal place of business in the
Umfer'l Stateg, there shauld he nn need for any sppmal tarms or conditions, even if
the insurer is incorporated overseas (for example, in Bermuds, as is common). If
the insurer is licensed by a State, it will be subject to regulation by thut Slule's
insurance commissioner and mll be subject to the jurisdiction of U.S. courts. NEIL,
for example, is incorporated in Bermuda but licensed by and has its principal place
of business in Delawaro, and it i currontly relied on to provide the property
insurance required under 10 C.F.R. § 60.64(w). In fact, the NRC preempted
conflicting state laws 50 that Texas municipals conld purchase insurance from
NEIL. 52 Fed. Reg. 28,968 (Aug. 5, 1987).
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Tho draft SRP aleo etates that authoeritios of the Stato where the nuclear plant ie
located must license the insurer. This position is alsp unnecessary and inconsistent
with insurance regulation. For example, insurance may be issued by a risk
retention group (RRG) that is organized and chartered in one state in compliance
with the Federal Liability Risk Retention Act of 1986. 15 U.S.C. § 8901 et seq.
Such an NG does not become licensed in other states, but rather is required to
meet certain reporting requirements. 16 U.S.C. § 3902(d). Requiring licensing in
each state is inconsistent with the federal statutory scheme for RRGs. Yet, NRC’s
guidance itself acknnwladgas that an RRG may be an arreptabla issuar of
decornmissioning funding insurance.

In addition, many States exempt insurance companies from licensing requirements
if the insurance is issued to an “industrial insured” or if an insured procures
ingurance independently outeide of the juriediction. Thue, for example, NEIL,
which provides the property damege coverage for U.S. reactors, is licensed only in
Delaware and Bermuda, and provides coverage in certain other jurisdictions
pursuant to statutory exemptions. In the event such an exemption is not available,
NEIL requires its insured to purchase and accept delivery of its policy in Delaware.
If a licensee proposes to use decommissioning insurance, it is approprinte for the
NRO to seek confirmation that the insurance is offered, issued, and delivered
properly, but a requirement for licensing in every jurisdiction would simply subject
the insurer to unnecessary and duplicative regulation in 2 multitude of
jurisdictions,

The draft SRP states that a captive insurer that covers only a single owner's
reactors will be problematic, because such coverage would be synonymous with self
insurance, which the NRC regulations do not permit. 68 Fed. Reg. at 48,279.2 The
question of whether or not an insurer for a single owner's plants is acceptable
should be decided based upon whether or not there is adequate risk diversification
for the proposed insurance company. Such coverage would not be the same as an
internal ressrve, which the NRC regulations prohibit, because the coverage would
be provided by o separate company, regulated by a Statc’s incurancs commissioner,
and backed by invested assets meeting the State’s solvency requirements.
Moreover, the funds would be available to the insured licensee only when payable
as a claim under the policy. Thus, unlike an internal reserve, the funds would not
be commingled with the licensee's assets or controlled by the licensee. Because the
funds would be maintained iv a geparate insurance company, they would be outside
the reach of creditors in the event of the licensee’s bankruptcy, and thus, the funds
held in the single owner insurance company may well be better protected and
preserved to pravide assuranea far dasammissioning, than axisting NDTs, which are
only protected by the bankruptcy court’s mandate to act in the public interest.

2 This statement is not entircly comrect in that the NRC regulations do allow for
self-guarantees, See 10 C.F.R. § 50.75(c)(1)(1i)(C).
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The draft SRP states that a mutual, captive or risk retention group (RRG) that can
insure more than a single owrer'’s reactors also may be problematic unless the
insurer covers “a relatively large number of owners and reactors.” This posmon
should be claxified to address specifically the issue at hand, whether the insurer will
have adequate financial resources, Whetlier uu insurer is organized as a stock or
muiual company is not related to its spread of risk or the adequacy of its financial
resources. For example, FM Global and Liberty Mutual are two of the world’s
largest insurers, notwithstanding that they are organized as mutuals. Mutual
insurers should be permitted if they demonstrate that risk is sufficiently pooled and
diversified, or that they have adequate resources. Such a demonstration will
depend on a number of factors and should be made on a case-by-case basis. NRC
can properly rely upon actuarial analyses conducted to support a particular
insurancs program, as theae same anelyses will be roviewed and cvaluated by at
least one state insurance commissioner in approving the insurance program.3

The draft SRP states that a group captive, RRG or mutual insurer is acceptable if
the IRS has issued & ruling finding that the premiums paid by the insurer will be
considered deductible for tax purposes, and if the issuer has received certain
investment ratings from rating agencies. These criteria are inappropriate.

A.private letter ruling may be important to a new captive insurer to protect itself
against unintended tax lizbility, but it ie not required. NRC need only be concerned
that there is a reasonable basis for the tax treatment that is assumed in the
economic analyses supporting the proposed insurance company. Once again, NRC

- can rely on the fact that a state insurance commissioner will also review and
evaluato those same assumptions. Moreover, & private lotter ruling is not an
indicator of the insurer’s financial strength. To the contrary, the private letter
ruling is primarily an indication that the insurer is assuming sufficient risk for its
product to be considered insurance (i.e., the IRS is more likely to issue the
requested ruling if the risk assumed by the insurer is high). Finally, deductibility of
insurance premiums is not a requirement for insurance to be a viable method of
providing financial assurance for decommissioning.

With respect o the propnsed requirements regarding finaneial ratings, the NRC's
criteria would likely effectively foreclose any new]y formed insurance company from
offering decurumissivning insurance, Ruling apencies do nol roulinely assxgu a
rating to a newly formed entity. Rather, rating agencies {ypically require several
years worth of earnings history before providing ratings. Moreover, it is not clear

3 The real issue relating to insurers organized as mutuals, cantives and RRGs is the

statutory requirement that they be owned by their insureds, whick may be 2 problem for
certain municipals that may uot own stock in a private corporation or becomes 2 member
of amutual, T~
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why an A M. Besat rating should be required for a new decommissioning funding
insurer. For example, NEIL has provided billions of dollars of insurance coverage
in the nuclear industry in order to meet NRC requirements (e.g., 10 C.F.R. §
50.54(w)) throughout the 1980s and 1990s, hut it did not receive an A M. Best
rating until 1998, 18 years after it began offering insurance. Accordingly, the NRC
should delete both of these crileria, and shvuld inyleud evaluate each uew iusuranc
proposal on & case-by-case basis, with considerable deference given to the solvency
requirements of the insurance commissioner of the State in which the insurer is

licensed.

5. Trustee Must be Acceptable to NRC

6. Covered Licensee(s)

7. icensee's Regulatory Obligations are Reason for Poli
8. Poliev Term

11. Beneficiarv

12, tcy or Insolvency of the Insured

14, Changes

16. Designated Agent

17. Qopics

20. Assignment

Several Acceptance Criteria are propesed under 5, 6, 7, 8, 11, 12, 14, 15, 17, 20,
regarding various policy terms. These criteria appear to be appropriate.

Q. Cancellation/Termination and Non-Renewal

10. Automatic Pavment Prior to Cancellation/Termination/Non-Renewal

The draft SRP specifies certain notice and payment requirements for cancellation or
termination. The draft SR should clanfy that these provisions are inapplicable to
a policy that cannot be cancelled.

The draft SID states that the policy must provide for payment of the “full face
amount” in the event that a policy is canceled, terminated or not renewed and the
licensee fails to provide an acceptable substitute. The SRP should recognize that an
insurance palicy may specify saveral face amnunts that apply in different situations,
including & face amount applicable if a policy is terminated because of non-payment
of premiums, muterial breach, or fraud. The SRP should clurify thut it is the
applicable face amount that would be paid to a standby trust in the event that a
policy is terminated without an acceptable substitute, and that the acceptability of
such a face amount would be 2 matter that tho NRC would determine vshen
approving an initial policy. Such a determination would depend on the
circumstances in each case when the policy is issued, including the amount of
funding assurance provided by other combination methods (e.g., money remaining
in the licensee’s decommissioning trusts after payment of premiums).
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18. - imary, Not Excess, Insura

The draft SRP states that the policy should not contain a clause that makes the
coverage “excess insurance” over other coverage, because the timeliness of coverage
may be impeded by having (0 resolve which coveruge is primury vr vxcesy, Thiy
guidance is inappropriate and should be deleted. Insurance policies specify
whether coverage is primary or excess specifically to eliminate any need to resolve
which coverage applies. As long as the primarxy and excess coverages are clearly
delineated, there should be no NRC concern. Further, specifying whether coverage
is primary or excess is necessary in order to determine the premiums for the
insurance. Thus, these provisions are commercially necessary.

Morcover, there would bo no difficulty in detormining whon NEIL's
decontamination liability, decommissioning liability and excess property insurance
(NEIL Yroperty Policy™) applies, and when a proposed decommissioning insurance
policy applies. The NEIL Property Policy does not provide any coverage for
decommissioning unless the permanent cessation of operations is caused by
accidental propexty damage. In the event that the NEIL Property Iolicy does apply,
it pays for the shortfall in the Trust Fund, i.e., the difference between the amount
estimated at policy inception to meet the decommissioning costs and the amount in
tha Trust. Fond when the loss is payable. Once the amonnts raceived under the
NEIL Property Policy have been exhausted, payments will start under the proposed
decommissioning insurance policy, as additional decommissivning expenses ure
incurred.

16.  Authorizod Sicmaturoe

The draft SRP calls for signatures to be notarized. Notarized signatures are not
customary business practice, and this is an unnecessary administrative burden. It
should be sufficient that the policy be signed by an officer or senior manager from
each company, each with authority to bind their respective company.

18. Policv Must Conform to Applicable State Lg.ws

The draft SRP calls for an opinion letter that states that the policy conforms to
upplicable state law. Obtaining opinions of counsel is un unnecessury burden,
because the state insurance commissionérs assure compliance with state laws.
Further, the NRC should recognize that many states do not regulate every form of
policy issued nor do states regulate all insurers, insurance transactions or nature of
risks, While we believe that an opinion letter would be unnecessary given the level
of review a utility will provide any purchase of the proposed decommissioning
policy, if required, an opinion letter should state that the policy does not violate
applicable state law, rather than stating it conforms to such law.
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19.  State Public Commission Approval or Non-Objection

The draft SR states that for electric utility licensees with access to non-bypassable
chaxges, the licensee’s state public utility commission must have approved the use
of the insurance policy or raised no objection.” It is unclear why such an approval is
nacassary. If the insuranee, or the insurance coupled with amounts remaining in
decommissioning trusts, satisfies NRO’s decommissioning funding requirement,
there should be no need for any additional assurances from & State PUC. Moreover,
in a deregulated state where & non-bypassable charge may exist, State PUCs may
no longer have any authority over the utility’s decommissioning trust funds, or the
mothods that the utility usces to saticfy the NRC's roquiroemente. Typically, a non-
bypassable charge will exist where a previously regulated utility has transfexred its
generating capacity into a deregulated Genco, and has been granted a non-
bypassable charge as part of that restructuring. In such circumstances, the Genco
will be selling its power in the wholesale market, and thus it may no longer be
subject to the PUQ's jurisdiction. Itsould therefore be inappropriate for the NRO
to require state PUCs to approve the proposed insurance where they have no
jurisdiction to do s0. The NRC's proposal would also create 2 potential timing issue.
Tf a State PUIQ approval weva necassary, the PUIC might sark some assurance that
the insurance is acceptable to the NRC before granting its approval. If the NRC
will nut provide this assurance until the PUC acts, the regulalory approvals muy be
stalemated, and the use of the insurance foreclosed. Accordingly, we strongly
recommend that the NRC base its approval solely on whether the insurance meets
NRC requirements, and leavo any othor approvals that may be required to other
agencies.

21. Proceeds Payable to a Decommissioning Trust

The draft SRP states that the NRO's decommissioning regulations contemplate that
decommissioning payments will be made from the trust, and not by the insurer, so
the insurer must timely transfer ample funds to the trust, if not all of the funds
covered by the policy at ones, on & schedule consistent with access to the funds
allowed by § 650.82(g)(8). 69 Fed. Reg. at 43,281, As previously discussed in these
comments, the draflt SRP shuudd recognize the conunercial reguirements of an
insurer. Insurance covers incurred losses covered by the policy, and it is
commmercially unreasonable to require or expect an insurer to make a Jump sum
payment before any costs are actually incurred, and without any determination
whether they are within the scope of the coverage. Consequently, the draft SRP
should allow a normal claims process, where claimg are submitted as losses are
incurred, promptly assessed, and then paid by the insurer. The draft SRP also
states that “actual payment of claims (i.e., cutting and sending checks) may best be

10
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porformod through thoe truat.” Jd. There is no reason why an insurer would not be
able to process claims as promptlv as a TOrustee, Morcover, the payment process
could be expedited 1f the insurer wore permitted to pay claims directly to the
liceneee or vendors. In order to expedite payments, the NRC should allow such

. divect payment when approved in advance by the Trustee.

22. Role and Rights of the Insurer

The draft SRP states that the insurer must invest all NRC decommissioning funds
transferred from prepaid funds or from an external sinking fund, and all earnings
thereon, consistent with the prudent investor standard. While this is generally
appropriate, the draft SRP should clarify thet the standard of care for investments
that should apply is either the standard imposed by a PUC or State insurance
commissionsr, or whore no such standard applics, the prudent investor standard.
This approach, which avoids unnecessary dual regulation of the fund investments,
is the model adopted for the investment standard for ND'1's held by non-electric
utilities pursuant to 10 C.F.R. § 60.76()(1)D(B).

This Acceptance Criterion also appears to recognize that an insurer can play a
legltunate and useful role in claims manapgement during decommissioning, An
insurer will likely have experience with the decommissioning of multiple sites that
can assist making deeammissioning mare efficient and east-effechive. Marenvar,
because the insurer has a etrong economic incentive to assure that decommissioning
iy cundueled cosl-effeclively, the insurer will play @ useful role us an additiona
watch-dog throughout the plant decommissioning. In the end, this will both help
assure that decommissioning projects are completed within the policy limits, and
that funds in the insurance company are preserved for payment of claims for other
facilities.

23. The Standbv Trust Must Be Acceptable to the NRC

In the section of the draft SRP indicating that the standby trust must be acceptable
to the NRC, the NRC remarks that qualified funds are not likely to be used because
of IRS limitations. This statement should he deleted, because it is unnecessary and
may be incorrect. Where decommissioning insurance is purchased using qualified
funds, the IRS may reyuire thut any proceeds from such insurance wust be paid

back to the qualified trust. NRC should avoid prejudging IRS's treatment of ﬂns
iszue.

11
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Ken Radigan

" 175 Water Street, 12" Floor
New York, N.Y. 10038
(212) 458 - 2992

August 9, 2004

Chief, Rules and Directives Branch
Mail Stop TG-D59

Nuclear Regulatory Commission
Washington, DC 20555-0001

Re: NUREG-1577, REV.1
Dear Chief;

I would like to make the following comments concerning the draft supplement to the
Standard Review Plan which expands NUREG-1577, Rev. 1, “Standard Review Plan on
Power Reactor Licensee Financial Qualifications and Decommissioning Funding
Assurance”.

First, I would like to commend the Nuclear Regulatory Commission for drafting this
revision. This revision will enable the licensee to take advantage of insurance industry
capacity that is currently available in the market place to underwrite this type of
exposure. This revision will help to ensure that sufficient funds will be available to cover
the required decommissioning costs of a nuclear power planl. However, there are
several aspects of the draft that | feel should be changed which are set forth below. |
believe these changes will benefit the licensee and the Nuclear Regulatory Commission.

The first aspect relates to section 13 which requires that the insurance policy which is
used to provide decommissioning funding assurance is provided on a primary insurance
basls, and not on an excess insurance basis. The pertinent portion of the draft section
states that:

“The policy should not contain a clause to the effect that if the licensee has other
valid and collectible insurance applicable to decommissioning, then the
decommissioning insurance shall be “excess insurance” over such coverage.
Because licensee property insurance (e.g., Nuclear Electric Insurance Limited)
may cover decommissioning in certain situations, cerfainty and timeliness of
decommissioning coverage may be impeded by having to resolve which
insurance is primary or excess.”



The licensee is required to purchase property insurance for its nuclear power plant. The
property insurance provides insurance for certain costs that may be incurred due to or
arising from certain risks pursuant to the terms, conditions and exclusions of such
policy. The decommissioning coverage that is contained within the property insurance
coverage is very clear as to what decommissioning costs would be paid by the property
insurance policy. The financial assurance decommissioning funding insurance policy
could also be very clear that it is excess over the decommissioning coverage which may
be required under the property policy and it is primary for all other decommissioning
costs. It may be much clearer, if the property policy applied, based upon its terms and
conditions, that it provides primary coverage to the extent that it provides any coverage
and that the financial assurance decommissioning funding policy provides excess
insurance to the property policy, to the extent that the property policy applies, and
primary coverage to the extent that the property policy does not provide any coverage.

If the primary/excess portion of the regulation remains as stated in the draft and the
decommissioning funding policy is forced fo be primary to the property insurance policy,
it will create a disincentive for new insurance companies to enter this market as such a
company would be at a competitive disadvantage against the existing property insurer
(e.g., Nuclear Electric Insurance Limited) for the decommissioning funding insurance.
The propenrty insurer would already have been paid a premium by the insured to
assume the risk of decommissioning costs under certain circumstances as provided by
the property insurance. The property insurer would not have a need to charge for this
coverage under the decommissioning funding policy because it was already paid to
assume this risk under its property policy. However a different insurer who is new to the
market that is attempting to underwrite the decommissioning funding insurance would
need to charge a premium for all decommissioning costs, even those costs which would
otherwise be paid under the property policy, as the decommissioning funding insurance
would be “primary” as the draft stands today. The new insurer would not be able to
discount the premium for the decommissioning funding policy by the premium which was
already paid under the property policy if the decommissioning funding insurance is
required to be primary to all other insurance.

In essence this requirement would cause the licensee to pay twice for the same
coverage or it would limit the insurers that would be willing to offer this coverage to the
existing property insurers, in either event, removing economic incentive and
competition. | do not believe that this was the intent of the draft. This problem can be
avoided by allowing the decommissioning funding insurance to be excess of the
decommissioning costs which are available under the property insurance.

The second section issue that is of concern is the insurance company financial strength
requirements contained in Section 4 Issuer Qualifications. (b). This sections states in
pertinent part:

“The issuer of the insurance policy has received a financial strength or safety
rating of A- or better from A.M. Best, A- or better from Standard & Poor's, A-3 or
better from Moody's, A- or better from Fitch, or B- or better from Weiss Rating,
as its most recent, issuer-specific rating.”



Realizing the length of time and amount of costs associated with decommissioning a
nuclear power plant, it is imperative that the insurer that is providing the
decommissioning funding policy have the highest credit rating available in the industry. 1
believe that the financial standings established in this draft are inadequate when you
consider the monetary limits and the length of policy term that is required for the
decommissioning funding insurance to fulfill its purpose. It is my opinion that the
regulations should require the minimum rating of AA or better.

Additionally, with regard to diversity of risk, I think that the NRC should consider
carefully the review of a mutual, captive, or RRG., whether or not such mutual, captive
or RRG is insuring one or a number of facilities. The pertinent part of the draft states:

“A mutual, captive, or RRG that can insure more than a single owner’s reactors
also may be problematic unless the insurer covers a relatively large number of
owners and reactors.”

The NRC may not be provided with adequate protection if a large number of planis
needed to be decommissioned at the same time and a mutual, captive or RRG covers a
relatively large number of owners and reactors. A mutual, caplive or RRG with a large
number of owners and reaclors as its sole business could be subject to financial distress
if there was some event that would have an impact on the nuclear industry, as there is
no diversity In its risk pool to support the downturn for this segment. It is more likely that
the NRC would have better protection If the insurer of the decommissioning funding
insurance has a diversified portfolio of business.

| have extensive experience in providing funded financial assurance insurance programs
for landfill closure and post closure care, oil and gas plug and abandonment, and mine
reclamation. All of these programs are designed to provide the required financial
assurance that money is available to perform the required cleanup at the end of the
operating life of the facility. The financial strength on the insurance provider, the
diversity of risk of its business and the spreading of this type of risk among insurance
providers should be carefully examined o ensure that the objectives of the financial
assurance mechanism is fulfilled.

Thank you for giving me the opportunity to express these comments. Please feel free
to call me at (212) 458 2992 if you have any questions.

Ken Radigan
Senior Vice President
AlG Environmental®
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Tennessee Valley Authority, 1101 Market Street, Chattanooga, Tennessee 37402-2801

August 13, 2004 7//7// 5[
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Chief, Rules and Directives Branch

Mail Stop TG-D59

U.S. Nuclear Regulatory Commission

Washington, D.C. 20555-0001
Gentlemen:

COMMENTS ON DRAFT SUPPLEMENT TO STANDARD REVIEW PLAN
DECOMMISSIONING FUNDING INSURANCE FOR POWER REACTORS (VOLUME
69 FEDERAL REGISTER 43,278, DATED JULY 19, 2004)

TVA appreciates the opportunity to comment on the draft Supplement to Standard Review
Plan (SRP) on Decommissioning Funding Insurance for Power Reactors and the
development of this guidance. Insurance is recognized as a proper method of providing
decommissioning funding assurance under NRC’s regulations. TVA is aware that several
companies are developing innovative insurance products to help meet nuclear industry
needs while ensuring the certainty of available funds to serve the interests of the public,
NRC, and the industry. An appropriate SRP will help prospective insurers understand the
full range of NRC'’s interests in providing this coverage, which will in turn provide
additional options for utilities to provide financial assurance for decommissioning. TVA
strongly encourages the NRC to recognize new, vigble insurance coverage through the
issuance of appropriate guidance.

The Nuclear Energy Institute (NEI) has provided detailed comments that were developed
in consultation with the sponsors of decommissioning insurance proposals pending before
the NRC. NEI's comments address a full range of issues important to developing and
implementing a usable decommissioning insurance product in a balanced manner. TVA
endorses the comments provided by NEL
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U.S. Nuclear Regulatory Commission
Page 2
August 13, 2004

TVA urges the NRC to recognize the important considerations that will allow insurance to
become a more viable, worthwhile decommissioning funding mechanism.

If you have any questions, please contact me at (423) 751-2508.

Sincerely,

Nuclear Licensing

cc: U.S. Nuclear Regulatory Commission
ATTN: Document Control Desk
Washington, D.C. 20005-0001
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NEIL g//?//ﬂgfw David B. Ripsom

Nuclear Electric Insurance Limited 1201 Market Street
Wilmington, DE 19801

Senior Vice President
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August 16, 2004 6'7 F’/{/ 4_13 ‘2’77/ dripsom@nmincil.com

Chief, Rules and Directive Branch @
Mail Stop TG-D59

U.S. Nuclear Regulatory Commission

Washington, DC 20555-0001

RE:  COMMENTS ON DRAFT SUPPLEMENT TO STANDARD REVIEW PLIAN
DECOMMISSIONING FUNDING INSURANCE FOR POWER REACTORS
(YOLUME 69 FEDERAL REGISTER 43,278, DATED JULY 19, 2004)

Dear Sir:

Nuclear Electric Insurance Limited (NEIL) is pleased to respond to the request for comments on
the draft Supplemental Review Plan  (SRP) on Decommissioning Funding Insurance for Power
Reactors.” We appreciate this opportunity and support the work of the NRC to prepare the SRP.
NEIL currently has on file with the Commission an application for the provision of nuclear
decommissioning insurance. In preparing that application we have worked closely with the
Nuclear Energy Institute and have also collaborated with it on the submission of comments
regarding the SRP. NEI's comments will be forthcoming and we support both those comments
and the adoption by the NRC of an SRP. We encourage the NRC in its efforts to develop the
procedures necessary for it to approve decommission funding insurance as that is extremely
important to the industry and the public interest in decommissioning funding assurance.

If you have any questions, please do not hesitate to contact me.

Sincerely,

David B. Ripsom '

Cc: U.S. Nuclear Regulatory Commission
- ATTN: Document Control Desk
Washington, DG 20005-0001
Mr. Mark Burzynski, TVA
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August 18, 2004 @

Chief, Rules and Directives Branch
Mall Stop TG-D59

Nuclear Regulatory Commissmn
Washington DC 20555-0001

Subject: Comments on Draft Supplement to Standard Review Plan
Decommissioning Funding Insurance for Power Reactors
69 Fed. Req. 43278 (July 19, 2004)

Reference:  Letter from R. Myers (Nuclear Energy Institute) to U. S. NRC, "Comments
on Draft Supplement to Standard Review Plan, Decommissioning
Funding Insurance for Power Reactors,” dated August 18, 2004

Exelon Generation Company, LLC (EGC) and AmerGen Energy Company, LLC
(AmerGen) have reviewed the subject Federal Regisler Nolice and welcome the
opportunity to comment on this matter. EGC and AmerGen have reviewed the
comments provided by the Nuclear Energy Institute in the referenced letter and endorse
the comments provided in that letter.

If you have any questions regarding this matter, please contact me at (630) 657-2800.

Respecitfully,

Lzt A [

Kenneth A. Ainger
Manager, Licensing
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Serial: PE&RAS 04-096
August 17/, 2004

Chief, Rules 2nd Directives Branch
Mall Stop TG-D59

Nuclear Regulatory Commission
‘Washington, DC 20555-0001

SUBJECT: Comments on Dratt Supplernent to “Standerd Review Plan on Power Reactor
Licensee Financiel Qualifications and Decormmissioning Funding Assuzance,
NUREG-1577, Rev. 1 (69 FR 43278) -

Ladies and Gentlemen:

Progress Energy, Inc. (PGN) supports the development of criteria by which the NRC would
evaluate the use of en insurance policy to provide d:commwsxomng fiunding essurence under 10
CFR 50.75. However, the discussion of Issuer Quelifications in Section I1.4 of the dreft
Supplernent to the Standerd Review Plan, NUREG-1577, Revision 1, raises two concerns:

1) The requxrement that the insurer ha licansed by the suthorities of the State where the relevant

754

nuclear plant is loceted 1o transact the business of insurance would seem: lmprachcal when
extended to cover all stetcs with guclear puwer plunts.

2) The discussion of “ceptive” or “nautual” ingurer could be interpreted to prevent soms
otherwise qualified large insurers that are organized mutials from developing e program.

Please contact me at (919) 5464579 if you have any questions.
-Sincerely,

' 7. Grndeeotsns

Tony Groblewski
Superviser - Regulatory Afisirs
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From: <jmatthews @morganlewis.com>

-lgg:le: we!:c{i?zf; 1@;;0632‘,;:03 PM / Z;l 0/'6{ e
Subject: Comments re Drait Supplement to NUREG-1577, Rev.1

Please accept the attached comments, submitted on behalf of NDAC, Inc. 9/

(See attached file: NDAC Letter Joining NEI Comments on Draft SRP Supp ‘7// 7 / 4

(08-18-2004).pdi) C7 Pt 43R 77
Regards,
John @

John E. Matthews

Morgan, Lewis & Bockius LLP

1111 Pennsylvania Avenue, NW

Washington, DC 20004

Tel: 202.739.5524

Main: 202.735.3000

Fax: 202.739.3001 or
877.432.9652

Cell: 202.255.5110

DISCLAIMER

This e-mail message is intended only for the personal

use of the recipient(s) named above. This message may
be an attorney-client communication and as such privileged
and confidential. If you are not an intended recipient,

you may not review, copy or distribute this message. If

you have received this communication in error, please
notify us immediately by e-mail and dzlete the original
message.

CC: <cag@nrc.gov>
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August 18,2004

Chief, Rules and Directives Branch
Mail Stop TG-D59

Nuclear Regulatory Commission
Washington, D.C. 20555-0001

Re:  Comments on Draft Supplement to Standard Review Plan
Decommissioning Funding Insurance for Power Reactors
69 Fed. Reg. 43.278 (July 19, 2004), NUREG-1577, Rev. |

Dear Sir:

The following is submitted on behalf of NDAC, Inc. (NDAC). The organizers of NDAC
submilted a request for NRC review and approval of a decommissioning liability insurance
program by Ictter dated January 29, 2004, This request was supplemented by letter dated May 7,
1994, which also identified NDAC as the proposed insurance company. NRC accepted this
material for review as & topical report by letter dated June 14, 2004.

NDAC supports NRC's effort to develop generic guidance for reviewing decommissioning
insurance and urges that NRC adopt appropriate guidance taking into account the need to balance
NRC, tax, insurance, state public utility commission, statc insurance commissioner and
commercial needs. NDAC therefore is encouraged by NRC'’s first step in publishing the Draft
Supplement to the Standard Review Plan on Power Reactor Licensee Financial Qualifications
and Decommissioning Funding Assurance, NUREG-1577, Rev. 1 (Draft SRP Supplement).
However, the draft as published presents a number of significant problems, which have been
identified in the comments prepared by the Nuclear Energy Institute (NEI) and submitted on
behalf of the nuclear industry.

In an effort to facilifatc the NRC’s review of comments on the Draft SRP Supplement, NDAC
coordinated with NEI and others in developing the consolidated comments submitted by NEI.

Philadelphla Washington MNewYark LlosAngeles Miami Hamisbury Pitsburgh
Princeton NorthernVirginla london Brussels Frankfurt Tokyo



Morgan Lewis

August 18, 2004
Page 2

NDAC supports those comments and urges that NRC incorporate the changes to the Draft SRP
Supplement requested in those comments. -

Res_p_ec:fuliy‘_sxﬁ.fged,
John'E. Matthews
Counsel for NDAC, Inc.
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STATE OF MICHIGAN
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DaviD C. HOLUSTER
Robert B. Nelson
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October 18, 2004

Chief, Rules and Directives Branch
Mail Stop TG-D59

U.S. Nuclear Regulatory Commission
Washington, D.C. 20555-0001

Re:  Comments on NUREG-1577, Rev.1, Draft Supplement to Standard Review
Plan Decommissioning funding Insurance for Power Reactors
69 Fed. Reg. 43.278 (July 19, 2004)

Dear Sir:

The Michigan Public Service Commission (MPSC) appreciates the opportunity to comment on
the draft Supplement to Standard Review Plan (SRP)-NUREG 1577, on Decommissioning
Funding Insurance for Power Reactors. The use of insurance for decommissioning funding is
permitted under NRC’s regulations and it has been considered several times over the years, but
has not been used in the past because of concerns over the reasonable assurance that
decommissioning funds would be available when required. The MPSC is aware of recent
development of a new insurance product, which may be of future assistance to the nuclear
industry for decommissioning funding requirements.

The MPSC believes that before the NRC takes up its time in providing guidance on the use of
insurance mechanisms to fund decommissioning that a decision from the IRS on how the
insurance programs will be treated for tax purposes is critical. Without a favorable tax ruling
from the IRS the MPSC does not believe that the use of insurance products to fund
decommissioning will be beneficial to the utility companies. If a favorable tax ruling is granted
by the IRS then the MPSC recommends that the NRC carefully consider the development of
proposed insurance mechanisms.

The recent decommissioning funding insurance proposals, which have been submitted by
insurers and other parties to the NRC as a potential source of decommissioning funding
requirements, demands that the NRC carefully consider the issuance of guidelines for the use of
insurance as a mechanism for decommissioning funding of all nuclear plants. However, it
appears to the MPSC that the recent interest of insurance products to fund decommissioning is
more germane to nuclear plants that are operating in states where deregulation of generation has
occurred. States that continue to regulate generation may be best served by the continued

6545 MERCANTILE WAY » P.O. BOX 30221 « LANSING, MICHIGAN 48309
www.michigan.gov ¢ (517) 241-6180



Chief
October 18, 2004
Page 2 of 3

funding in qualified and non-qualified trust funds by customers benefiting from the service
provided by the regulated utility owner.

The MPSC will provide comments on two areas of concern presented in the SRP guidance
criteria, which correspond to the numbers and headings used in the SRP-NUREG-1577. The
MPSC has not evaluated current insurance proposals sufficiently to make an evaluation of such
products.

4. Issuer Qualifications

The SRP states that the insurer must be “licensed” by authorities of the State where the
relevant nuclear plant is located to transact the business of insurance. The MPSC
recommends that it become mandatory that an insurer has its principal place of business
in the United States and that it is incorporated in the United States. The MPSC believes
that the preferred method is to have each insurer licensed in the State where the nuclear
plant is located. The State of Michigan does require an insurer to be licensed in
Michigan, before it can provide an insurance product (MCL 500.424). If insurers are not
required to be licensed in each State it is most likely that insurers will seek out the most
favorable State to be licensed in. Someone has to take responsibility of the licensing for
the insurer. If the insurer is required to be licensed in only one State there would have to
be some federal statutory exemption that would preempt conflicting State laws in States
that do require licensing. The NRC may become the agency that would have to take
responsibility that the insurance is offered, issued and delivered properly. The MPSC
does not think that it is duplicative regulation to subject each insurer to licensing
requirement in the State where the nuclear plant is located. In fact it is prudent that every
State jurisdiction would want to license an insurer of a product where adequate protection
of public heath and safety is involved and the dollars have come from the customers
under that States regulatory jurisdiction.

The NRC has requested comments on the proposed guidance with respect to arisk
retention group (RRG) or mutual insurer being acceptable. One of the proposed
requirements is in regard to the financial ratings of the insurer. Most of us are familiar
with the credit ratings of our regulated utilities and the agencies of Standard and Poor’s,
Moody’s and Fitch’s that provide such rating. The financial credit ratings, which are
provided by these agencies, provide comfort in the financial strength or health of that
utility. The licensing of an insurer by each State may address some concems about the
solvency of an insurer, but does not alone demonstrate the financial strength or safety
rating. A new decommissioning funding insurer should be required to provide a
satisfactory rating by a rating agency before it is allowed to begin offering insurance. No
State desires to risk critical decommissioning funds to an insurer that may not be able to
meet future obligations. There should be some financial standards established, in
addition to just a license requirement.
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19. State Public Service Commission Approval or Non-objection

A State Commission approval or non-objection for the use of an insurance policy is
appropriate in accordance with current and future nuclear decommissioning funding
policy. The State Public Service Commissions should not be shut out of the process,
which involves adequate protection of public health and safety under its jurisdiction, an
area that states are well positioned to provide. State PUC review of the insurance policy
is appropriate for the protection of ratepayers subject to its jurisdiction. In the
certification pursuant to Section 33(a) (2) of the Public Utility Holding Company Act of
1935 certification by the State PUC was mandatory to qualify for the exemption. The
State PUC has to certify that it had authority and resources to protect utility ratepayers
and that it intended to exercise that authority. The MPSC has authority over the
decommissioning trusts of the nuclear plants under its jurisdiction since they were started
and it intends to maintain that authority for the purpose of issuing a potential new
decommissioning product. The State PUC’s have a commitment to their utility
customers and they should not be foreclosed from a process that would affect them.

In summary, if the IRS provides a favorable tax ruling for the use of insurance policies and the
NRC sees merit in allowing an insurance mechanism to be used for the funding of nuclear
decommissioning the MPSC urges the NRC to continue allowing each State PUC to make the
final decision on whether it will allow its utilities to fund nuclear decommissioning with an
insurance policy.

We hope the MPSC comments are timely and thank-you for the opportunity to comment and
your consideration.

Sincerely,

1. Peter.Lark, Chair

Robert B. Nelson, Commissioner

Laura Chappelle, Commissioner
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Chief, Rules and Directives Branch
Mail Stop TG-D59

Nuclear Regulatory Commission
Washington, D.C. 20555-0001

Re:  Comments on NUREG-1577, Rev. 1, Draft Supplement to Standard Review Plan,
Decommissioning Funding Insurance for Power Reactors
69 Fed. Reg. 43,278 (July 19, 2004)

Dear Sir or Madam:

The Public Service Commission of Wisconsin is pleased to respond to your request for
comments on the draft Supplement to Standard Review Plan you have prepared, which proposes
criteria for evaluating the use of insurance policies to provide decommissioning funding
assurance under 10 CFR 50.75.

Under 10 CFR 50.75(a), funding for the decommissioning of electric power reactors is subject to
dual regulation by both the federal and state governments. The state of Wisconsin has
vigorously exercised this responsibility for over 30 years, regulating decommissioning in order
to protect ratepayers since the earliest days of nuclear power in Wisconsin, and well before the
federal government asserted its decommissioning authority. Wisconsin has also taken a very
conservative approach to decommissioning, to ensure that these costs are fully funded. For
example, in 1985 the Public Service Commission (Commission) ordered the owners of
Kewaunee Nuclear Power Plant and Point Beach Nuclear Plant to change their accounting
methods and use external sinking trusts as their sole means of accruing decommissioning funds.
The Commission established both qualified and nonqualified trusts, specifying that no funds
could be released from these trusts without its prior approval. Since that date, the Commission
has maintained ongoing supervision over the amounts collected from ratepayers and over
permissible fund investments.

The current operating license of Kewaunee will expire in 2013, while those of the two units at
Point Beach expire in 2010 and 2013. Because of the Commission’s active and conservative
regulation, funding levels for each of these plants are already sufficient to pay the site-specific
costs of full decommissioning to greenfield status.

The Commission is vitally interested in continuing this state regulation of decommissioning
funding. Wisconsin needs the ability to decide for itself whether insurance is an acceptable
alternative to external sinking funds. The Commission recommends that the NRC do nothing
that might compromise the ability of states to protect their citizens from the costs of
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decommissioning. It is essential that the Commission retain authority to determine what forms
of financial assurance meet Wisconsin’s circumstances and will work best for Wisconsin.

The Commission is also concerned that insurance not become a means of diluting the real
financial assurance of nuclear plants nationwide. Establishing the financial solvency of private
insurers is not one of the NRC’s principal areas of strength. These third-party guarantors of
financial assurance, which have no direct or indirect recourse to the ratepayers who receive
electricity from a plant, may be more likely to fail if the plant’s decommissioning costs are
unexpectedly high. The bankruptcy of an insurer raises the possibility that taxpayers throughout
the country will be tapped to pay unrecovered costs of decommissioning some plant. This would
be a liability of taxpayers residing in every state. This could be a particular problem for single-
owner insurance pools, because state Insurance Commissioners may view these as a form of self-
insurance whose risks fall entirely upon the owner.

To protect the citizens of Wisconsin, insurance should not be allowed for any U.S. plant unless it
is as real a form of financial assurance as every other allowable type of decommissioning
funding.

Thank you for considering these comments.

Sincerely,

Lynda L. Dorr
Secretary to the Commission
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cc: Robert Norcross
David Ludwig



